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In the Court of Appeals of the District of Columbia. 


District or Columbia, Plaintiff in Error, 

vs. 

Bushrod T. Garrison. 


No. 1535. 


a In the Police Court of the District of Columbia, March Term, 

1905. 

District op Columbia | Nq 2 66,934. Information for Violation 
Bushrod T. Garrison, j ^ aw - 

Be it remembered, that in the police court of the District of Co¬ 
lumbia at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 In the Police Court of the District of Columbia, March Term, 

A. D. 1905. 

This District of Columbia, ss : 

Andrew B. Duvall, Esq., corporation counsel, by James L. Pugh» 
Jr., Esq., assistant corporation counsel, who, for the District of Co¬ 
lumbia, prosecutes in this behalf in his proper person, comes here 
into court, and causes the court to be informed, and complains that 
Bushrod T. Garrison, late of the District of Columbia aforesaid, on 
the 23rd day of March, in the year A. D. nineteen hundred and five, 
in the District of Columbia aforesaid, and in the city of Washing¬ 
ton, on E street, northeast, did then and there keep for sale, and did 
sell, a certain article of food, to wit: milk, and as such keeper did 
refuse to furnish to an inspector of the health department of the 
District of Columbia a sample of said milk sufficient for the purpose 
of analysis, having been tendered the value of said milk by the in¬ 
spector aforesaid, contrary to and in violation of an act of Congress 
approved February 17th 1898 and constituting a law of the District 
of Columbia. 

ANDREW B. DUVALL, Esq., 

Corporation Counsel , 
By JAMES L. PUGH, Jr., Esq., 

Assistant Corporation Counsel. 


1—1535a 
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DISTRICT OF COLUMBIA VS. BUSHROD T. GARRISON. 


Personally appeared E. A. Guerrant this 8th day of March A. D. 
1905, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information are 
true, and those stated upon information received he believes to be 
true. 

[Seal Police Court of District of Columbia.] 

W. II. EUFF, 

Deputy Cleric of the Police Court 

of the District of Columbia. 


2 In the Police Court of the District of Columbia. 

District of Columbia ) 

vs. >No. 266,934. 

Bushrod T. Garrison. 1 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, the District of 
Columbia, to maintain the issue on its part joined, called as a witness 
one K. A. Guerrant, an inspector of the health department of the 
District of Columbia, who, after being duly sworn, testified in sub¬ 
stance as follows: 

That on the 23rd day of February, A. D. 1905, he called at the 
defendant’s store, and stated to him that he, the said Guerrant, was 
an inspector of the health department of the District of Columbia 
and demanded of the said defendant a half pint of milk for the pur¬ 
pose of making an analysis of said milk, the said defendant being 
then and there a dealer in milk, and then and there tendered to said 
defendant the value in money of the half pint of milk, and that 
thereupon the defendant refused to sell him a half pint of milk, in¬ 
forming him that he did not sell milk in any quantity less than one 
pint, and then and there he placed a pint bottle of milk on the 
counter and offered to sell it to him; that he did not see any bottled 
in vessels containing less than one pint and that all the bottles con¬ 
taining milk were sealed by a pulp paper cap. 

Thereupon the District of Columbia closed its case and the de¬ 
fendant, to maintain the issue on his part joined testified in his o-n 
behalf, after having been duly sworn, substantially as follows: 

That he was, on said 23rd day of February, A. D. 1905, engaged 
in the grocery busiuess in the District of Columbia, and that 

3 he sold milk, but that for over a year he had not sold it except 
in the original bottle as received from the dairy and that they 

consisted of pints and quarts and were sealed by a pulp paper cap ; 
that for the past year he had never sold less than a full bottle, and 
that if he had been forced to sell the inspector a half bottle he would 
have lost the other half as he did not use milk personally and would 
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not have offered it for sale as liis customers understood he did not 
sell milk in less quantities than one pint. 

This was all the evidence in the case, and thereupon counsel for 
the defendant moved the court to find the defendant not guilty and 
rule as a matter of law that the act of Congress for a violation of 
which the defendant was charged in the information is unconstitu¬ 
tional and void because it is an attempt to deprive the citizen of his 
property without due process of law and that Congress did not mean 
that said act should be so construed. 

And the court so ruled and found the defendant not guilty, to 
which said ruling and judgment counsel for the District of Columbia 
then and there duly excepted, which said exceptions, and each of 
them, were duly noted upon the miuutes of the court, and counsel 
for the District of Columbia then and there gave notice in open court 
of the intention of the District of Columbia to apply for a writ of 
error to the Court of Appeals of the District of Columbia. 

In witness whereof, and upon request of counsel for the District 
of Columbia, the presiding judge signs this bill of exceptions nunc 
pro tunc this 10th day of March, A. D. 1905. 

CHARLES F. SCOTT, [seal.] 
Judge of the Police Court, D. C. 

4 ( Copy of Docket Entries .) 

In the Police Court of the District of Columbia, March Term, 1905. 
District of Columbia ) N() . 2 66,934. Information for Violation 

Busiibod T. Garrison, j ^ javv< 

Defendant arraigned Wednesday, March 8, 1905. Plea: Not 
guilty. Judgment: Not guilty. Exceptions taken to the rulings 
of the court on matters of law by the District of Columbia through 
its counsel and notice given by said District of its intention to apply 
to a justico of the Court of Appeals of the District of Columbia for a 
writ of arror. 

Defendant discharged. 

March JO, 1905.—Bill of exceptions filed, settled and signed. 

March 17,1905.—Writ of error received from the Court of Appeals 
of the District of Columbia. 


5 In the Police Court of the District of Columbia. 


United States of America, 1 
District of Columbia, J ss 


I, Joseph Y. Potts, clerk of the police court of the District of Colum¬ 
bia, do hereby certify that the foregoing pages, numbered from 1 to 
4 inclusive, to be true copies of originals in cause No. 266,934, 
wherein The District of Columbia is plaintiff and Bushrod T. Garri- 
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son defendant, as the same remain upon the files and records of 
said court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, — the city of Washington, in said District, 
this 31st day of March, A. D. 1905. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court, Dist. of Columbia. 

6 Filed Mar. 17,1905. Joseph Y. Potts, Clerk Police Court, D. C. 
United States op America, ss .- 

The President of the United States to the Honorable Charles F. 

Scott, judge of the police court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff, and Bushrod T. 
Garrison, defendant, a manifest error hath happened, to the great 
damage of the said defendant as by its complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, witli all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, within 15 
days from the date hereof, that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 17th day of March, in the year of our Lord 
one thousand nine hundred and five. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia, 

By MONCURE BURKE, 

Deputy Clerk. 

Allowed by— 

SETH SHEPARD, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

Endorsed on cover: District of Columbia police court. No. 1535. 
District of Columbia, plaintiff in error, vs. Bushrod T. Garrison. 
Court of Appeals, District of Columbia. Filed Mar. 31, 1905. 
Henry W. Hodges, clerk. 
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APRIL TERM, 1905. 


No. 1535. 

No. 11, SPECIAL CALENDAR. 


DISTRICT OF COLUMBIA, Plaintiff in Error, 


v. 


BUSHROD T. GARRISON. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Statement of the Case. 

The defendant was tried in the police court for refusing 
to furnish an inspector of the health department with a 
sample of milk for analysis under section 6 of the act of 
Congress approved February 17,1898, which reads as fol¬ 
lows : 

“ Sec. 6. That every person offering for sale or delivering 
to any purchaser any drug or article of food included in 
the provisions of this act shall furnish to any analyst or 
other officer or agent of the health department, who shall 
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apply to him for the purpose and shall render him the value 
of the same, a sample sufficient for the purpose of analysis 
of any such drug or article of food which is in his pos¬ 
session.” 

The trial disclosed that an inspector of the health depart¬ 
ment went to the defendant’s store on the 23d of February, 
1905, where milk was kept for sale, and demanded half a 
pint of milk for the purpose of anatysis and tendered the 
price of the same; that thereupon the defendant refused to 
sell half a pint and informed the inspector that he did not 
sell milk in quantities less than a pint and offered to sell a 
pint. The defendant testified that he did not use milk 
himself, and that if he had sold the inspector half a pint 
the other half would have been a loss to him, as his cus¬ 
tomers understood that he did not sell in quantities less 
than a pint. 

The court below then ruled, upon motion by the defend¬ 
ant, that the phase of the law in question amounted to a 
taking of private property without due process of law, and 
was, therefore, unconstitutional and void. 


ARGUMENT. 

While the particular question involved in this case seems 
not to have been previously passed upon, the analogies pre¬ 
sented by adjudications already had leave little doubt as to 
the proper solution. 

The act in question has been twice passed upon by this 
court. In D. C. v. Lynham, 16 App., 85, the validity of the 
act was sustained as to a sale of drugs, and in Weigand v. 
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D. C., 21 App., 559, the section proscribing the standard of 
milk was under examination and its reasonableness was 
upheld. 

In the latter case it was said : 

“Statutes are not to be declared void because of difficulty 
of construction, or because of apparent hardship in their ap¬ 
plication ; nor are the plain words of a statute to be refused 
their application upon any theory that a more reasonable 
provision could have been adopted for the state of case pre¬ 
sented.” 

In Massachusetts a statute providing that inspectors, when 
they have reason to believe that milk is adulterated, may 
take specimens for the purpose of analysis has been held 
to be constitutional (St. 1864, ch. 122, § 2). The statute au¬ 
thorizes inspectors to— 

“ Enter any place where milk is stored or kept for sale and 
all carriages used in the conveyance of milk, and whenever 
they have reason to believe any milk found thereiu is adul¬ 
terated they shall take samples thereof and cause the same to 
be analyzed or otherwise satisfactorily tested, the result of 
which they shall regard and preserve as evidence.” 

In passing upon this statute, the court said: 

“An analysis of the specimens of milk offered for sale is 
an appropriate means of carrying into effect the various pro¬ 
visions of the statutes regarding the sale of milk in this 
Commonwealth. 

“ If the statute had required that all the milk offered for 
sale should be first inspected, it would hardly be contended 
that the trifling injury to property occasioned by taking 
samples for inspection would be such a taking of private prop¬ 
erty for public use as to require that compensation be made 
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therefor. Such an injury to property is a necessary incident 
to the enforcement of reasonable regulations affecting trade 
in food. Private property is held subject to the exercise of 
such public rights for the common benefit; and in the case 
of licensed dealers in merchandise the injury suffered by in¬ 
spection is accompanied by advantages which must be re¬ 
garded as a sufficient compensation. * * * Such a seizure 
of milk for the purpose of examinations is a reasonable method 
of inspection and does not require a warrant. It is a super¬ 
vision under the laws by a public officer of a trade which con¬ 
cerns the public health and is within the police power of the 
Commonwealth.” 

Commonwealth v. Carter, 132 Mass., 12. 

In Louisiana, also, dealers in milk are required by statute 
to furnish gratuitously to sanitary inspectors samples of 
milk not exceeding one-half pint for inspection and analysis ; 
and this does not constitute a taking of private property 
without due process of law. 

State v. Dupaquier, 26 L. E. L, 162. 

Statutes providing that adulterated milk may be seized 
and poured out upon the ground, or otherwise destroyed, 
have been upheld. 

Deems v. Mayor, 80 Md., 164. 

Shivers v. Newton, 45 N. J. L., 469. 

Blazier v. Miller, 10 Hun., 435. 

In Shivers v. Newton, supra, the court says: 

“That title to all private property is held subject to the 
paramount consideration of the health and safety of the 
entire public, is too well settled for discussion. It is equally 
well settled that the authority inherent in the State under 
the title of police power enables the legislature to fix upon 
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certain kinds of property or upon the manner in which the 
property is used the brand of noxiousness to public safety or 
health ” (473). 

The Supreme Court of the United States has decided that 
fishing nets may be destroyed when seized in illegal use. 

Lawton v. Steele, 152 U. S., 133. 

In this state of the law the court below held that the sec¬ 
tion of the act requiring dealers to sell a sample sufficient for 
analysis was void because it amounted to a taking of private 
property without due process of law. It might be admitted, 
for the sake of argument, that in the case at bar a hardship 
was worked upon the dealer, because it compelled him to 
lose the value of half a pint of milk; but that is not to be 
the test of the law, this court said in the Weigand case. If 
the test applied is to hold good in every case, then in every 
instance where the milk sold by wholesale dealers is desired 
to be tested the public will be obliged to pay for a ten or 
fifteen gallon can of milk, or whatever may happen to be 
the capacity of the cans used by that particular dealer, in 
order to obtain a half pint for the purpose of analysis. Thus 
an enormous and unnecessary expense, comparatively speak¬ 
ing, would be imposed upon the public for the enforcement 
of a very salutary and desirable law. 

It would be difficult to frame a law, it is submitted, that 
would be more equitable both to the dealers and to the pub¬ 
lic. The dealer is paid for the sample taken, and that is all 
he is justly entitled to. In a number of the States, as will ap¬ 
pear from the decision referred to, he is compelled to fur¬ 
nish a sample without being paid anything for it. He, 
surely, should not be heard to ask payment for something 
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which he does not sell. If he is injured he must console him¬ 
self with the reflection that the law is for his protection as 
well as that of the public he serves. Moreover, he conducts 
his business charged with a knowledge of the law, and know¬ 
ing that this sample may be required of him, and that he 
will receive payment for that sample and no more. 

The judgment below was erroneous and should be re¬ 
versed. 

Respectfully submitted. 

Andrew B. Duvall, 
Francjs H. Stephens, 
Attorneys for the District of Columbia. 
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In the Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

APRIL TERM, 190S. 


No. i,S35 


NO. 11, SPECIAL CALENDAR 


The District of Columbia, 



Plaintiff in Error , 


Bushrod T. Garrison. 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This case comes into this court upon a writ of error to 
the Police Court of the District of Columbia. 

The appellee, who was the defendant below, was charged 
in the Police Court with a violation of Section 6 of 30th 
Stat., 231-a, a police regulation in force in the District of 
Columbia, which reads as follows: 
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“ That every person offering for sale, or delivering 
to any purchaser, any drug or article of food included 
in the provision of this act, shall furnish to any an¬ 
alyst or other officer or agent of the Health Depart¬ 
ment, who shall apply to him for the purpose and 
shall tender to him the value of the same, a sample 
sufficient for the purpose of analysis, of any such 
drug or article of food which is in his possession.” 

The bill of exceptions shows that the appellee is the pro¬ 
prietor of a grocery store, and that he sells milk in sealed 
bottles containing pints and quarts, which bottles are pur¬ 
chased by him from a dairy, and are sold in original ‘pack¬ 
ages in the same state as when purchased. 

That the appellee has not, for one year, sold milk in any 
other manner, and that if he broke a bottle it would result 
in a loss to him of the remaining portion. That an in¬ 
spector of the Health Department called at appellee’s store, 
informed him of his official position, and requested that he 
be furnished with a half pint of milk for the purpose of 
analysis, tendering appellee two cents. The appellee in¬ 
formed the inspector that he sold milk in pint and quart 
bottles only, and offered him a pint bottle, which was re¬ 
fused. The inspector testified that he did not see any milk 
except pint and quart bottles, all of which were sealed with 
a paper pulp cap. 

The real question which the court is called upon to de¬ 
cide is, whether or not, a dealer in drugs or food is obliged 
to open an original package and sell the Health Department 
a part of the package for the purpose of analysis, when by 
so doing the remaining part of the package will be de¬ 
stroyed by reason of the fact, that either the nature of the 
contents is such as to be rendered useless by the opening 
of the package, or because the contents would be unsaleable 
if part of them were removed. 
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ARGUMENT 

One of the greatest benefits of civilization is the protec¬ 
tion of property rights, and one of the most important 
functions of government is the safeguarding of the right 
of the citizen in tne enjoyment of his property without 
danger of interference. The Constitution has provided for 
this by Article 5 : 

* * * “nor be-deprived of property without 

due process of law; nor shall private property be 

taken for public use without just compensation.” 

« 

It is true that the citizen holds his real estate subject to 
the right of the State or Federal Government to take it for 
the public good, but this is especially provided for by the 
clause “ private property shall not be taken for public use 
without just compensation.” 

At the outset it may be well to state that one of our con¬ 
tentions is that the Health Department had no right in law 
to take the appellee’s property without first giving him 
“just compensation,” and that, in the case at bar, to have 
forced appellee to break the pint of milk and sell the in¬ 
spector half of it, would have been taking the remaining 
half. It is not necessary that the inspector should have 
taken physical possession of the remaining half-pint in order 
to constitute a taking within the meaning of the law. The 
law is well settled that any act which will destroy or impair 
the usefulness of property is a taking” within the meaning 
of Article 5 of the Constitution. 

Pumpelly vs. Green Bay Co., 13 Wall., 166. 

In re Jacobs, 98 N. Y., 98. 

So we start out with the proposition that the appellee re¬ 
fused to allow the appellant to take his property without 
just compensation. The appellant claims that under the 
police power the Government has a right to take property 
without compensation, and that Article 5 of the Constitu- 
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* tion is not a restraint on such power. That there are cases 
in which the Government, by exercise of its police power, 
may destroy the property of the citizen, or regulate its use, 
there can be no doubt. Det ns look into the reason upon 
which this extraordinary power rests. A careful reading of 
the cases will show that this application of the police power 
is intended not to take the property of the citizen, but to 
protect the community against nuisances and to compel the 
owners of property to so regulate its use as not to have it 
become obnoxious to the community. The right of eminent 
domain is the only power by which the Government can 
actually take the property of the citizen for public use, as 
was well stated by the court in Hollingsworth vs. Parish of 
Tensas, 17th Federal Report, 109. The court said: 

“ Does it follow that there is, in the State or Fed¬ 
eral system, any power outside or apart from the 
eminent domain right to lawfully by direct or im¬ 
plied legislation take away private property, or take 
the use of it, or so damage it as to deprive the owner 
of its use or profits, with or without compensation ?” 

Answering its query the court says : 

“ It is observable that the right of eminent domain 
and the police power though well recognized attri¬ 
butes of political sovereignties are distinctive in their 
purpose and the extent to which the legislation may 
exercise them, and neither is ever free from the re¬ 
straints or limitations of the fundamental laws. 
Daws passed under a proper exercise of these powers 
have often been considered by the Federal courts, 
and their distinctive purposes and applications recog¬ 
nized. To sonie extent these courts differ as to the 
basis of the eminent domain right, some of the de¬ 
cisions citing the power as resting on political neces¬ 
sity, some on the tenure of land and implied compact, 
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but I think no Federal authority can be cited as a 
precedent for taking or appropriating the use or con¬ 
trol of private property under any other power, ex¬ 
pressed or implied, than the single principle of emi¬ 
nent domain.” 


The Court, continuing, says : 

“ These courts have uniformly held that the police 
power is a different prerogative power and extends 
only to regulating the owner’s use and dominion of 
property, not to taking from him or dispossessing 
him of its use or control.” 

I 

In the case of Askam vs. King’s County, 9th Washington, 
1, the question was raised as to whether the county had a 
right to make use of private lands in order to affect the 
drainage of certain swamp lands, the court in this case said : 

“ This cannot be held an exercise of eminent do¬ 
main for the law did not provide for compensation, 
can it be an exercise of police power of the State ? 
We tliiuk not, for while it is undoubtedly true that 
in extreme emergencies the rights of private parties 
as to property must yield to the requirements of the 
public, yet to authorize such an interference the 
emergency must be such as to make the action 
necessary, but there nowhere appears any intention 
to declare that the public interests are such that it is 
necessary that private rights should be set aside in 
order that they may be protected. To sustain such 
taking under the police power would require such a 
clear declaration on the part of the legislature of its 
intention to take sitch property for that purpose with¬ 
out compensation as to make such intention certain.” 


In the case of Bass vs. State, 34 La., 496, the court said : 
“ There are cases where it becomes necessary for 
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the public authorities to interfere with the control 
by individuals of their property and even to destroy 
it, when the owners themselves have observed all 
. their duties to their fellows and to the State, but 
nevertheless, when some controlling necessity de¬ 
mands the interference or destruction. Strong in- 
' stances exist where it becomes necessary to take, use 
or destroy the property of individuals to prevent 
spreading of fire, ravages of pestilence, the advancing 
of a hostile army, or any other great public calamity.” 

Dillon on Municipal Corporations, 93, says: 

“ These police powers rest upon the maxim sahis 
popnli est supremo. lex. This power to restrain pri¬ 
vate injurious use of property is very different from 
the right of eminent domain. It is not taking pri¬ 
vate property from the owner, but a salutary restraint 
on the noxious use by the owner contrary to the 
maxim ‘ Sic utere tuo lit alienum non laedas? ” 

The case at bar does not show that there existed any such 
emergency as is described in the cases just cited, in fact the 
law under which appellee is charged distinctly says that the 
dealer shall receive value for the sample furnished, and it 
surely cannot be said that an emergency existed which made 
it necessary, in order to protect the public, that the inspector 
of the Health Department should take without compensa¬ 
tion the remaining one-half pint of milk. 

Granting that our contention is not well founded and that 
Congress had a right to take the property of the appellee 
without compensation, nevertheless the Government has 
failed to establish its case. We submit that to do so the bur¬ 
den is upon the Government to show that it was clearly the 
intention of Congress to take the appellee’s property withont 
compensation. 

If Congress had the power to take the property of appellee 
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without compensation it is clearly shown that Congress did 
not intend to avail itself of the power, for it distinctly pro¬ 
vided that he should received its value. It is therefore clear 
that the intent of Congress, in passing section 6, was not to 
invest the agent of the Health Department with any greater 
right than was possessed by any citizen who might desire 
to make a similar purchase. Congress having passed a law 
to prevent the selling of impure food and drugs, knew that 
the dealers of such articles would be familiar with the Health 
Department agents who would have to secure the samples 
for the purpose of having them analyzed, to ascertain 
whether they were impure and that if they were selling im¬ 
pure goods that they would naturally refuse to sell an in¬ 
spector a sample which would be the very means of convict¬ 
ing them. 

It is submitted that it was in order to provide a means by 
which the Health Department would be assured of securing 
the necessary samples that section 6 was passed. Congress 
is daily dealing with the every day affairs of merchants, and 
it is its duty to be informed as to the progress made in the 
different avenues of trade, so that it must be presumed that 
when it enacted section 6, it knew that in this age of pro¬ 
gress that the manufacturers of articles of food have endeav¬ 
ored to provide every possible means by which their goods 
will meet all sanitary requirements, and that, as a result of 
commercial rivalry, nearly every article of food, such as 
corn, tomatoes, sardines, olives, crackers, etc., are sent 
out by the manufacturers in original packages, each 
sealed and encased with an attractive wrapper. Now Con¬ 
gress must be taken to have had this in mind when they 
enacted section 6, and if they had the power to take a sam¬ 
ple without compensation, and saw fit to provide for com¬ 
pensation, it would be folly to say, in the light of the above, 
that they intended that a mere inferior ministerial officer 
whose only duty was to act as messenger for the Health 
Department could force a dealer to open a fifty cent bottle 
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of olive oil and sell him five cents worth, thereby losing the 
remaining forty-five cents’ worth, as no one would purchase 
it after the wrapper and seal had been destroyed ; the same 
would be true if half a can of tomatoes were demanded, 
etc. This would have been granting such messenger the 
arbitrary power of buying an entire bottle of milk at one 
store, and at another forcing the dealer to sell half a bottle 
and lose the balance. It cannot be contended that Congress 
having the power to take the sample without compensation, 
but having provided for compensation, could have intended 
to grant such despotic power to the agent of the Health 
Department. 

Article 6 reads: 

* * * “ person offering for sale or delivering 

to any purchaser * * * a sample sufficient * 

* * of food which is in his possession.” 

There can be no doubt that the proper construction of 
section 6, means that the dealer shall, upon having the 
value tendered him, sell the inspector any sample of his 
wares which he actually has in his possession. The evi¬ 
dence in this case shows that the appellee had samples of 
milk but that they were confined to pints and quarts ; now 
can it be said that he had a half-pint sample in his possess- 
son at the time the inspector tendered him the two cents ? 

He could not be said to have in his possession a half-pint 
sample of milk, because by some act involving either labor 
or skill, or both, he might open the pint bottle and make 
two one-half-pint samples. No more could this be so than 
could a man be said to have a sample of a certain chemical 
compound because he had its component parts, which by 
his skill could be transformed into the desired compound. 
In this connection, take the case of a dealer having a license 
to sell whiskey in not less than one-pint bottles, and there 
being a law which makes it an offense to keep less than a 
pint of whiskey for sale. Now, suppose this dealer had only 
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pint bottles of liquor ; can it be said that he had a half-pint 
sample of liquor ? If it could, he would be guilty of an of¬ 
fense, when, in fact, he had only the very quantity he had a 
license to sell. 

It is submitted that the judgment of the trial court is in 
accord with the law, and that the same should be affirmed. 

Respectfully submitted, 

Charles F. Diggs, 
Attorney for Appellee , 
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